IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLI ED- HUNTER CORP. : ClVIL ACTI ON
V.
THE DUN & BRADSTREET CORPORATI ON : NO 00-1310

VEMORANDUM AND ORDER

Ful lam Sr. J. May , 2000

Plaintiff paid the defendant $2,000 for a credit report
on a prospective custoner and all egedly extended credit to that
custoner in reliance upon the report supplied by the defendant.
Unfortunately, the custoner went bankrupt and plaintiff [ost nore
than $179,000. Plaintiff alleges that the defendant had, wthin
its owmn files, derogatory information about the custoner which
could readily have been obtai ned through adequate cross-reference
of its own materials, but failed to disclose that information in
the credit report furnished to plaintiff. Plaintiff has brought
this action to recover the $179,000 it | ost.

The defendant has filed a Motion to Dismss, asserting
that the conplaint fails to set forth a clai mupon which relief
can be granted. Defendant relies upon excul patory | anguage in
the contract between plaintiff and defendant. Since that
contract is attached to the conplaint, the notion can properly be

consi dered under Fed. R Civ.P. 12(b)(6).



The contract between plaintiff and defendant includes
the foll ow ng | anguage:

“10. 3 CUSTOVER AGREES THAT D&B DCES NOT AND CANNOT
FOR THE FEES CHARGED GUARANTEE OR WARRANT THE
CORRECTNESS, COWPLETENESS, CURRENTNESS...COF I TS
SERVI CES. CUSTOMER AGREES NOT' TO HOLD D&B LI ABLE
FOR ANY LOSS OR | NJURY ARI SI NG OQUT OF OR CAUSED,
IN WHOLE OR I N PART, BY D&B' S NEGLI GENT OR OTHER
ACTS OR OM SSI ONS | N PROCURI NG, COWPI LI NG,
COLLECTI NG, | NTERPRETI NG, REPCORTI NG, COVMUNI -
CATI NG OR DELI VERI NG SERVI CES. . .

10.5 CUSTOMVER AGREES THAT D&B SHALL NOT BE LI ABLE TO
CUSTOMER FOR NEGLI GENCE, RECKLESSNESS COR | NTEN-
TI ONAL M SCONDUCT OF THI RD PARTI ES.

10.6 CUSTOVER AGREES THAT D&B SHALL NOT BE LI ABLE FOR
SPECI AL, | NCI DENTAL OR CONSEQUENTI AL DAMAGES,
(1 NCLUDI NG LOSS OF PROFITS) EVEN | F ADVI SED OF THE
PCSSI BI LI TY OF SUCH DAMAGES. CUSTOVER PROM SES
NOT TO SUE D& FOR EXEMPLARY (1.E. PUN TI VE)
DAMAGES.

10.7 CUSTOVER AGREES THAT D&B'S LI ABILITY FOR A
PARTI CULAR CLAI M SHALL NOT EXCEED THE AMOUNT PAI D
FOR THE PARTI CULAR SERVI CE FURNI SHED UPON WHI CH
THE CLAIM IS BASED OR $20, 000, WHICHEVER | S
GREATER, AND PROM SES NOT TO SUE D&B FOR A GREATER
AMOUNT. ”

Plaintiff counters the defense argunent by pointing out
that the conplaint charges the defendant with gross negligence;
plaintiff argues that the excul patory | anguage quoted above bars,
at nost, liability for ordinary negligence. Plaintiff also
contends that the excul patory |anguage is included in a contract
of adhesion, and is invalid and not binding for that reason.

| am not persuaded that the contract is unenforceable

as a contract of adhesion. The parties were both comrerci al



entities, there was a legitimte business purpose for the
excul patory | anguage, and the contract does not involve a

necessity. See, Denlinger, Inc. V. Dendler, 608 A 2d 1061 (Pa.

Super. 1992); Egan v. Atlantic Richfield Co., 566 A 2d 1249 (Pa.

Super. 1988). And the contract cannot properly be deened so
oppressive and one-sided as to be unconscionable. See, Seus v.

John Nuveen & Co., Inc., 146 F.3d 175, 184 (3d Cr. 1998).

As to whether an excul patory clause barring liability
for “negligence” also bars liability for gross negligence, the
reported cases are in sone disarray - primarily because of m nor

differences in the contract |anguage. In Newark Ins. Co. v. ADT

Security Systens, Inc., Cvil Action No. 96-3469, 1997 W. 539752

(E.D. Pa. Aug. 5, 1997) Judge Broderick held that the term
“negligent or otherwi se wongful” conduct does not include gross

negligence. In Neuchatel lnsurance v. ADT Security Systens,

Inc., Cvil Action No. 96-96-5396, 1998 W. 966080 (E.D. Pa. Nov.
5, 1998) Judge Pol |l ak reached the opposite conclusion, and

di stingui shed the Newark case because of mnor variations in

| anguage (and, primarily, because of an intervening decision of

t he Pennsyl vani a Superior Court, Valeo v. Pocono Int’'l Raceway,

500 A 2d 492 (Pa. Super. 1985).
The present case differs fromthe cases cited above in
one inportant respect: Although, with respect to defendant’s own

negl i gence, the contract uses the | anguage “negligent or other



acts or omssions...,” when dealing with negligence of third
parties, the contract uses the | anguage: “Negligence,
reckl essness or intentional msconduct.” It thus appears that
the contracting parties knew how to exclude liability for
“reckl essness” (which is synonynous with “gross negligence”), but
chose not to use that term when dealing with D&’ s own conduct.
Because the contract is at |east anbiguous to that extent, and
because Rule 12(b)(6) permts dismssal only if it is clear that
plaintiff cannot allege any set of facts warranting liability, |
concl ude that the conplaint should not be dismssed at this
poi nt .

It is, however, quite clear that the defendant’s
maxi mum liability cannot exceed $20, 000 under any circunstances,
and that plaintiff cannot recover “consequential damages.”
Except for its argunent that this is a contract of adhesion
(rejected above), plaintiff does not address the $20, 000
[imtation.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLI ED- HUNTER CORP. : CIVIL ACTI ON
V.
THE DUN & BRADSTREET CORPORATI ON ; NO 00-1310
ORDER
AND NOW this day of May, 2000, IT IS ORDERED

That’ s defendant’s Mdtion to Dismss the conplaint is
DENI ED, except that plaintiff’s damages recoverable in this

action cannot exceed $20,000, as specified in the contract.

John P. Fullam Sr. J.



